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Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4653 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Monday the 
8th day of October, 1956. 
SHIRLINGTON DRUG STORE, INC., Appellant, 
against 
SHIRLINGTON CORPORATION, Appellec. 
From the Circuit Court of Arlington County. 
Upon the petition of Shidington Drug Store, Inc., an appeal 
is awarded it from a decree entered by the Circuit Court of 
Arlington County on the 22nd day of December, 1955, ,in a 
certain proceeding then therein depending wherein the sairl 
petitioner was plaintiff and Shirlington Corporation was· de-
fendant; upon the petitioner., or some one for it, entering 
into bond with sufficient security before the clerk of the said 
Circuit Court in the penalty of three hundred dollars, with 
condition as the law directs. 
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},iled in the Clerk's Office'the 1st day of August, 1955. · 
Teste: 
Writ Tax $1.50 
Fee .75 
Deposit $15.00 
Total Paid $17 .25 
H. BRUCE GREEN, Clerk. 
By VIRGINIA LONG, D. C. 
IN CHANCERY. 
BILL OF COMPLAINT. 
The Honorable Judge of the said Court : 
The plaintiff, Shir lington Drug Store, Inc., a Maryland 
Corporation, which has its principal office or place of business 
in Arlington County, ,Virginia, at premises 2780 South Quincy 
Street, Arlington, Va., respectfully represents as follows: 
1. That the defendant is a Virginia Corporation having its 
pr-incipal office or place of business at Arlington, Virginia 
1437 N. Court House Rd., Arlington, Va., in the County of 
Arlington, Virginia. 
Frank L. Ball, Esq., Statutory Agent. 
2. That the plaintiff is engaged in the retail merchandising 
business of the type and kind usually ref erred to as a modern 
Drug Store, at premises 2780 South Quincy St., Arlington 
County, Virginia, which premises are more particularly de-
scribed as Lot 1, Block 3, Section 1, of Shirlington Business 
Center Subdivision, in the said County of Arlington. The 
said premises are held by it under a written lease dated 
August 11, 1943 and extending for a term of twenty (20) 
years from the effective date thereof. The lessor, party to 
the said lease, was the defendant, Shirlington Corporation, 
and the original lessees were Milton L. Elsberg and Robert 
Gerber, the said lease having thereafter been assigned, with 
the written consent of the said lessor, to the plaintiff. The 
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original lease has been recorded in Deed Book 622 
page 2 ~ at page 390 of the land records of Arlington County, 
Virginia, but the assignments, in writing, have not 
been so recorded; and a copy of the ~aid lease, with the assign-
ments, to be identified as Plaintiff's Exhibit 1, is attached 
to and made a part of this Complaint, and is prayed to be 
considered and read as a part thereof. 
3. By the terms of the said lease, and especially paragraph 
42 thereof, it is provided as follows: 
'' 42. "\Vhile lessor will not agree not to lease another Drug 
Store in Shirlington Business Center, lessor does agree to 
give lessee the first chance at any other Drug Store to be 
built by lessor in said center. For the purpose of this lease, 
'Shirlington Business Center' shall include all real estate 
which lessor now owns or has any interest in within one mile 
of the said leased premises ; the expression 'first chance' 
used herein shall mean that the lessee shall have the oppor-
tunity of leasing such additional Drug Store under a lease 
containing all the terms and provisions of this lease • * • ". 
, 4. The defendant Corporation is the owner of a tract of' 
land improved by many buildings, forming a business com-
munity known as Shirlington Business Center. These build-
ings house a wide variety of retail businesses, trades and 
services, and compose a very active group, usually referred 
to as a modern shopping center. In accordance with the gen-
erally prevailing pattern in the Center, the plaintiff operatcH 
the only Drug Store therein. 
5. The Shirlington Business Center is located upon a tract 
of land of approximately thirty-five (35) acres which was 
formerly a part of a larger tract of about one hundred fifty 
(150) acres, hereinafter referred to as the original -tract, 
which larger tract was owned by Robert A. Ryland and James 
C. Robertson, Trustees. The said Ryland and Robertson, 
Trustees, by Deed dated December 23, 1941, and recorded 
in Dee<l Book 565 at page 496, sold and conveyed twenty-five 
(25) acres of the said original tract to Defense 
page 3 ~ Homes Corporation. By Deed dated December 23, 
1941, and recorded in Deed Book 565 at page 498 
of the said land records, the said Ryland and Robertson, 
Trustees, conveyed another portion aggregating 52.841 acres 
of the said original tract, to Defense Homes Corporation. 
Each of the two (2) Deeds last above mentioned contained 
the following provision : 
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''No structure other than structures meeting the specifica-
tion of residential 'B' zoning, as provided and defined by the 
Ordinance and regulations of Arlington County, Virginia, as 
of the date hereof, shall be constructed on the real estate 
hereby conveyed.'' 
The said Ryland and Robertson, Trustees, by Deed dated 
~,cbruary 6, 1942, and recorded in Deed Book 570 at page 1, 
of the said land records, conveyed 36.7014 acres of the original 
tract, to Fort Reynolds Development Corporation. This 
Deed bore the following provision: 
''None of the property conveyed by this Deed shall be used 
f'or commercial or industrial uses.'' 
Thereafter, on to-wit, November 4, 1942, by Deed recorded 
in Deed· Book 599, at page 501 of the said land records, the 
Haid Ryland and Robertson, Trustees, sold and conveyed 
:34.4002 acres, being the remainder of the original one hundred 
iifty (150) acre tract, to Seminole Corporation of Virginia. 
rrhis Deed contained no restriction of any kind as to the 
nature of the improvements which might be constructed on 
the said property, or the purpose for which it might be used. 
6. By Deed dated July 9, 1943, recorded in Deed Book 619 
at page 63 of the said land records, Seminole Corporation of 
Virginia, conveyed the last mentioned parcel of 34.4002 acres, 
to Shirlington Corporation, the defendant. Likewise, this 
Deed contained no restriction as to the improvements or use 
of the property therein conveyed. 
page 4 ~ 7. All of the original one hundred (150) acre tract 
lay adjacent to the city of Alexandria and to Wash-
ington, D. C. Those portions of the tract which were sold to 
Defense Homes Corporation are upon an eminence overlook-
ing those cities, were admirably adapted to residential de-
velopment; and shortly after the sale by Ryland and Robert-
son, Trustees, became a part of a super Apartment Develop-
ment constructed under the auspices of the United States 
Government and known as Fair lington. Likewise, a large 
part of that portion of the original tract which was sold to 
li'ort Reynolds Development Corporation upon the same 
plateau, is ideally suited for residential development; and 
part of it has since been used for that purpose. 
Conversely, about forty-five ( 45) acres lay on lower ground 
in the northeast corner of the original tract, adjacent to and 
hounded on one side by a large stream known as Four Mile 
Run. This portion of the land was also bounded by a public 
highway, then known as Seminary Road; and another high 
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speed, super hig·hway then projected, and since completed, 
now known as Henry G. Shirley Memorial Highway. 
8. The plaintiff alleg·es that while the said original tract 
of approximately one hundred fifty (150) acres was in the 
single ownership of the said Ryland and Robertson, Trustees, 
and other beneficial owners, the said owners, as a part of 
a common plan or design for the development of the entire 
tract, imposed upon those portions of the tract first sold 
(i. e., those portions sold to Defense Homes Corporation, 
and to ]fort Reynolds Development Corporation), the build-
ing and use restrictions above set forth, and then sold thn 
remainder of the tract, without such restriction, thereby 
restricting the majority of the land most suitable for resi-
dential purposes, to those purposes, and permitting the com-
mercial use of the remainder of the area (i. e., that portion 
sold to Seminole and now owned by Shirlington), 
page 5 ~ by selling it as an unrestricted area. The Plaintiff 
alleges that this was a uniform pattern or scheme 
adopted at one time for the mutual benefit of the residential 
. and commercial portions of the original tract, and that this 
pattern or scheme was known and recognized by the respec-
tive grantees of the several portions of the tract, including 
the defendant, and that this uniform scheme of development 
has subsequently been recognized and adopted in the devel-
opment of the several portions of the original tract. It is 
alleged that there was thus created an equitable servitude 
or a dominant and servient tenement whereby the defendant, 
Shirlington Corporation and its assig·ns became vested with 
a property interest in the restricted areas which entitles said 
Corporation or its assigns to the right to enforce such re-
strictions. 
9. Thereafter, following several intermediate conveyances, 
by Deed dated September 9, 1953 and recorded in Deed Book 
1120 at page 561 of the Arlington County land records, the 
defendant Corporation acquired from Sudbury Estates, Inc., 
parcel 1 containing 23.177 acres, and parcel 2, containing 
9.4499 acres. These two (2) parcels are portions of the 
original tract, and: are parts of the land sold by the common 
grantors to Fort Reynolds Development Corporation aH 
above set forth. Parcel 2, containing 9.4499 acres fronts OH 
Shirley Highway and adjoins the Sbirlington BusinesH 
Center, being separated therefrom only by a public street, 
known as South 29th Street. The said parcel 2 is unimproved, 
on approximately level land, and has been given a commercial 
zoning classification by the public authority of ArlingtoH 
County. Topographically, it is a part of the low land and 
not of the land of the original tract. 
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10. Having acquired the said parcel 2, Shirlington Corpora-
tion, by Deed dated February 17, 1955, and recorded in Deed 
Book 1204 at page 584, of the said land records, undertook 
an agreement with certain owners of adjacent portions of the 
original tract, purporting to procure a release of 
page 6 ~ the restriction against commercial use which was 
applicable to the said parcel 2. A copy of the sai~ 
Deed is hereto attached, identified as Plaintiff's Exhibit 2, 
which is prayed to be taken and read as a part of this Bill. 
11. Plaintiff has now been advised by Joseph Cherner, 
President of the defendant Corporation, that the said Cor-
poration has entered a written lease, or is about to enter 
Huch a lease with another Corporation which operates a chain 
of Drug Stores in the metropolitan area of Washington, D. 
C., to construct for and rent to the latter Corporation, a Drug 
Store upon a portion of the said parcel 2 recently acquired 
by the defendant, immediately across 29th Street from the 
, Shirlington Business Center and closely adjacent to the prem-
ises which the plaintiff now holds under lease from the de-
fendant. The plaintiff is further advised and so believes and 
alleges, that the proposed store will be approximately twice 
the size of that presently occupied by the plaintiff. 
12. The plaintiff charges that Shirlington Corporation, by 
virtue of its original purchase became, and was entitled to a 
Hervitude over the remainder of the original tract, and es-
Jlecially that portion thereof .which was conveyed by the 
eommon grantors to Fort Reynolds Development Corporation 
( of which the said parcel 2 of 9.4499 acres is a part) ; that as 
the lessee of the said Shirlington Corporation, the plaintiff 
hecame an owner of the same servitude or easement, which 
it has not relinquished. 
It is further alleged that on, to-wit, August 11, 1943, the 
date of the lease between the defendant and the plaintiff, 
the defendant was the owner of the same easement or servi-
tude over the land above described as parcel 2, and that such 
ownership constituted an interest in real estate within one 
mile of the leased premises, as that term is used in paragraph 
42 of the said lease. 
page 7 ~ 13. The plaintiff charges that it has built up a 
large and profitable business at its store in the Shir-
]ingtoll' Business Center; that the nature of its business is 
imeh that even a relatively small diminution in the volume of 
business done in its store would be likelv to eliminate all of 
the profit from its operation; that it would suffer large and 
irreparable damage not readily ascertainable, and for which 
it would have no remedy at law, if the defendant were per-
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mitted to continue its announced plan for the construction 
and maintenance of another Drug Store in the area; and 
that the threatened act of the defendant in constructing and 
maintaining another Drug Store on the said parcel 2, would 
constitute a flagrant violation of the vested property right 
of the plaintiff. The plaintiff states that it made specif:lc 
inquiry of Mr. Joseph Cherner, who acted for the defendant 
corporation prior to the execution of its original lease, con-
cerning the status of the land across 29th Street from the 
original Shirlington Business Center, and was assured by 
Mr. Cherner that such land could not be used for business 
purposes because of the existence of the said restrictive cove-
nant ap·purtenant thereto. 
WHEREFORE, the plaintiff prays that the defendant may 
be perpetually restrained and enjoined from using, for com-
mercial purposes, in violation of the restrictive covenant 
above mentioned, all or any portion of the land which was 
conveyed to it by the said Dec<l dated September 9, 1953 and 
recorded in Deed Book 1120 at page 561 as aforesaid and 
which is therein described as parcel 2, containing 9.4499 acres. 
In the alternative, and if the plaintiff should be mistaken 
as to the existence, nature and extent of its legal rights aris-
ing from the foregoing allegations of this Bill, the plaintiff 
prays that the defendant may be compelled and enjoined to 
afford and extend to the plaintiff, all of the rights 
page 8 ~ which are guaranteed to it by its lease with the 
defendant, heretofore identified as Plaintiffs' Ex-
hibit 1, and especially those rights given to the plaintiff by 
paragraph 42 of the said lease. 
' 
SHIRLINGTON DRUG STORE, INC. 
By: MILTON L. ELSBERG, President . 
• • • • 
PLAINTIFF'S EXHIBI'f 1. 
Book 622 Page 390 
THIS LEASE 
Made on the Lease Date hereinafter stated, by and between 
the Lessor and Lessee hereinafter named, 
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WITNESS ETH 
That the Lessor, for and in consideration of the rents and 
conditions hereinafter contained, has granted, demised and 
leased unto the Lessee, and by these presents does grant, 
demise and lease unto the said Lessee, the hereinafter de-
scribed Premises, together with all the appurtenances, rights, 
easements and :fixtures thereto belonging. 
To have and to hold the same for the exclusive use and 
occupancy by the said Lessee, to be used for the purposes 
of its business, for the Lease Term hereinafter stated, sub-
ject to all the provisions of this instrument. 
The said Premises are leased upqn the following terms and 
conditions: 
1. The Lessee shall, during the continuance of the Lease 
rrerm hereby granted, pay to the Lessor the rental in the 
amount and manner hereinafter set forth. 
2. In addition to the rental payments hereinafter stipulated, 
the Lessee shall pay, during the entire term of this lease, 
all charges for water, gas and electricity used on the prem-
ises; and should the said Lessee fail or refuse to make any 
or all of the payments on the day when the same shall be-
come due the said Lessor shall have the right, but shall not 
he required, to make such payments, and the amount or 
amounts so paid shall be added to the rent then due or, if no 
rent is due, it shall be added to the installment next coming 
due, and the payment thereof enforced in the same manner 
as the installments of rent herein provided. 
3. The Lessee shall keep and maintain at all times during 
the term of this lease, at its own cost and expense, insurance 
against any and all accidents or casualties that may occur to 
employees, patrons, or the public, in and about the said 
premises; all of said insurance likewise to be recognized· com-
panies of first grade and in amounts satisfactory to and suffi-
cient to protect the interests of the Lessor; in the event of 
default thereof, the Lessor may, at its option, effect and 
maintain such insurance and the premium or premiums thus 
paid shall be added to the installment of rent next coming 
due and the payment thereof enforced in the same manner as 
the installments of rent herein provided. The Lessee shall 
furnish to the Lessor insurance certificates evidencing com-
pliance with the above requirements. 
4. The Lessee hereby assumes full responsibility for _the 
operation and maintenance of the said building and prem-
j ese, during the term of this lease, and, notwithstanding the 
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insurance provisions herein contained, it shall save and hold 
harmless the Lessor from and against any and all claims, 
demands, suits or damages of all persons whomsoever, aris-
ing out of any and all accidents or casualties at or about the 
said building or premises during the said term, caused by 
Lessee. 
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5. The Lessee shall, during the said term, keep and main-
tain the said premises in good and substantial repair in-
ternally and will, at its own c·ost and expense, make all re-
pairs to the interior of the said premises that may be neces-
sary to preserve them in good and proper condition and 
order, and in default thereof the said Lessor, or its agent, 
may enter upon said premises to make such repairs and the 
cost and expense of so doing shall be added to the rent then 
due or, if no rent is then due, it shall be added to the install-
ment of rent next coming· due, and the payment thereof en-
forced in the same manner as the installments of i·ent herein 
provided. The Lessor shall correct, at its own cost and ex-
pense, any defective workmanship or materials that may de-
velop within the first year of the term herein g-ranted, and 
shall make all repairs to the exterior of the building neces-
sary to preserve it in good condition and repair. 
6. The Lessee shall, at its own expense, during the said 
term, promptly execute and comply with all valid rules, 
orders, ordinances and requirements of any departments of 
the State or County, applicable to the said premises or any 
part thereof, as well as all valid rules and regulations of the 
Board of Fire Underwriters, and in default thereof the Les-
sor, or its agent, may enter upon said premises and comply 
with such valid rules, regulations, orders, ordinances or re-
quirements, and the cost and expense of so doing shall be 
added to the rent then due or, if no rent is then due, it shall 
be added to the installment of rent next coming· due, and the 
payment thereof enforced in the same manner as the install-
ments of rent herein provided. Lessor shall notify Lessee 
of the requirements of the Board of Fire Underwriters. 
7. 'Fhe Lessee shall not suffer nor commit any waste of the 
premises. 
8. The Lessee shall make no structural or other material 
alterations or additions to or upon the said premises without 
the consent of the Lessor being first obtained in writing, but 
the consent of the Lessor shall not be unreasonably withheld; 
but nothing herein shall be construed to require the Lessor's 
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consent to repairs being made by the Lessee as herein else-
where expressly required to be made by the said Lessee. 
9. The Lessee shall allow the said Lessor, or its agent, to 
enter the said premises, or any part thereof, at any reason-
able times, for the purpose of inspecting the building. 
10. The Lessee shall not assign, transfer nor incumber this 
Jease, or any interest therein, nor sublet the premises as a 
whole, without the consent of the Lessor being :first obtained 
iu writing, any expression or other provision of this lease 
to the contrary notwithstanding. 
11. The Lessee shall keep the premises reasonably free 
from trash and dirt accumulations and shall furnish such 
proper and adequate receptacles for trash and garbage as 
may be obtainable, and shall cause the removal of trash and 
<lebris from the premises at least twice a week. 
12. All personal property, g·oods,. wares and merchandise 
in the demised premises shall be and remain at the Lessee's 
risk, and the Lessor shall not be liable for any damage to 
or loss of such personal property, goods, wares or merchan-
<lise, arising from any acts or negligence of any persons, nor 
from the bursting, overflowing or leaking of water, or plumb-
i ng :fixtures, or from the handling of electric wires, or :fixtures, 
unless caused by Lessor. 
13. The area set aside for the parking of automobiles ad-
jacent to this property is to be owned, kept and maintained 
and in the complete 
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control of the Lessor during the Lessee's tenancy and is not 
a part of the premises leased, but the Lessor covenants that 
the customers of the Lessee shall have the right, with cus-
tomers of other tenants of Lessor in the development, to use 
the parking area for the parking of their automobiles while 
transacting business with Lessee; and the said area or park-
ing space above referred to shall not be used at any time by 
more than two of the Lessee's employees of principals who 
are engaged in the demised premises for the parking of their 
automobiles. 
14. The Lessee shall abide by any reasonable rules or regu-
]ations now or hereafter made by the Lessor with respect to 
the use by it of the parking space and walkways adjacent to 
the demised premises. Lessee shall not make any use of the 
interior of the premises which would constitute a nuisance. 
15. The Lessee will not do, or permit anything to be done, 
i 11 or upon the premises, or bring or keep, or permit any-
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thing to be brought or kept, into or on the premises, which 
_shall increase the rate of fire insurance on the building of 
which the demised premises form a part or on the property 
located therein. If by reason of the failure of the Lessee to 
comply with the terms of this lease the fire insurance rate 
shall at any time be higher than it would otherwise be, the 
Lessee shall reimburse the Lessor for that part of all_ fire 
insurance premiums which shall have been charged because 
of such violation by the Lessee. 
16. The Lessee shall abide by and faithfully observe all 
·applicable ordinances relating to sidewalk and alley use and 
occupancy and traffic rules nor or hereafter to be enforced. 
The Lessee will keep the sidewalk immediately in front of 
the said premises free from obstruction of all nature and 
properly swept, and the snow and ice removed therefrom, dur-
ing the term of this lease. 
17. The Lessee shall not permit any demonstration in the 
show windows of the premises unless it has previously had 
written consent from the Lessor and/or its agent for such 
demonstration. 
18. The Lessee shall place no signs, awnings or curtains on 
any part of the exterior of said premises or any show window 
of the said store, nor paint any brick work, cornice work, 
mill work or iron work on the front of said premise~ without 
the written consent of said Lessor and/or its agent first had 
and obtained, provided, however, that nothing in this para-
graph shall be taken to mean that Lessee may not use tempo-
rary lettering on his windows ordinarily used in business. 
19. The Lessee shall permit the Lessor and/or his agent to 
keep and exhibit inside the show window of said store a ''For 
Rent'' sign, and to show the said premises at reasonable hours 
to prospective tenants, for sixty (60) days next prior to the 
expiration of this lease. 
20. The Lessee shall, during the term of this lease, keep 
insured all the plate glass in the demised premises, in the 
name and for the benefit of the Lessor, and pay the premium 
therefor, and the policy for such insurance shall be forwarded 
by the Lessee to the Lessor or the Lessor's agent. Tho 
Lessor, failing so to receive such policy within thirty (30) 
days after the commencement of the term, may insure the 
plate glass, pay the premium therefor and collect the same as 
hereinafter provided. . 
21. In the event of the default in the payment of the rent 
or any installment of r~nt (including any additional amount, 
sums or charges) as and when the same may become due as 
herein elsewhere provided, and without in any way depriving 
the Lessor of the right to institute summary 
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proceedings for the non-payment of rent as permitted by 
law, and/or in the event that the Lessee shall fail and refuse 
to take possession at the commencement of the term, and/or 
in the event that the demised premises or any part thereof 
shall be deserted, abandoned or vacated during the term of 
this lease, and/or in the event of the default of the Lessee 
in the performance of any condition or provision, rule and 
regulation herein contained on the part and behalf of the said 
.I.JCssee to be kept and performed, the Lessor shall have and 
hereby is given the right to terminate and end this lease and 
the term hereby granted and all the right and interest of the 
.Lessee hereunder, by giving the Lessee ten (10) days' notice 
in writing, and upon the expiration of the time fixed in the 
said notice, if the Lessee shall not have made good such de-
faults, this lease and the term her by granted shall wholly 
cease and expire in the same manner and with the same effect 
as if it were the expiration of the original term of this lease, 
and thereupon the Lessor shall be entitled to. re-enter and re-
possess the said premises, together with all additions, alter-
ations and improvements thereon, and to remove the Lessee 
by summary or other proceedings, or by force or otherwise, 
without being liable to indictment, prosecution or damages 
1.herefor. The Lessee hei·eby expressly waives for itself and 
all persons claiming under it any claim for damages against 
the Lessor, or the Lessor's agent, servants or employees, 
for re-entering said premises after default by Less~e It is 
distinctly understood that the Lessee's liability under this 
lease shall survive and continue after such termination, dis-
possession, re-entry or repossession. Each covenant and 
agreement herein shall be considered to be an independent 
covenant or agreement. 
22. The various rights, remedies, powers and elections of 
the Lessor, reserved, expressed or contained in this lease, 
are cumulative and no one of them shall be deemed to be ex-
clusive of the others or of such other rights, remedies, powers, 
options or elections as are now or may hereafter be conferred 
upon the Lessor by law. 
23. No waiver by the Lessor of any provision hereof shall 
he deemed to have been made unless such waiver be in writing 
Higned by Lessor. The failure of the Lessor to insist in any 
one or more instances upon the strict performance of any 
of the provisions or conditions of this lease, or to exercise 
any option herein conferred, shall not be construed as waiving 
or relinquishing for the future any such conditions or option, 
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but the same shall continue and remain in full force and effect. 
No payment by the Lessee or receipt by the Lessor of a lesser 
amount than the monthly rent herein stipulated shall be 
deemed to be other than on account of the stipulated rent, nor 
shall any endorsement or statement on any check, nor any 
letter accompanying any check or payment as rent, be deemed 
an accord and satisfaction, and the Lessor may accept such 
check or payment without prejudice to the Lessor's right to 
recover the balance of such rent or pursue any other remedy 
in this lease provided. 
· 24. No diminution or abatement of rent, or other compensa-
tion, shall be claimed or allowed, for inconvenience or dis-
comfort arising from the making of repairs, alterations or im-
provements to the building or its appliances. It is understood 
and agreed that the Lessor shall not be liable for any loss 
or damage that the Lessee may sustain by reason of the clos-
ing or darkening of any of the windows in the demised prem-
ises through the erection of a neighboring building or other-
wise, and the same shall not constitute a constructive eviction. 
25. In the event that an excavation shall be made, or con-
templated, for building or other purposes upon land adjacent 
to the demised premises, the Lessee shall afford to the person 
or persons causing or contemplating such excavation license 
to enter upon the demised premises for the purpose of doing 
such work as the person or persons shall deem to be 
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necessary to preserve the wall· or walls, structure or struc-
tures, upon the demised premises from injury and to support 
and/or protect the same by proper foundations and/or other 
supports. 
26. This lease, and any security deposited hereunder, shall 
be and at all times remain subject and subordinate to the 
mortgages, and/or Deeds of Trust, and/or Bond Issues, 
and/or Trust Indentures, now on or which may hereafter be 
placed upon the premises, and to all advances made or here-
after to be made on the security thereof; and the recording 
of such mortgage or mortgages, and/or Deeds of Trust, 
and/or Bond Issues, and/or Trust Indentures, shall have pre-· 
f erence and precedence and be superior and prior in lien to 
this lease, and any security deposited thereunder, irrespective 
of the date of recording of the said mortgage instrument, 
and/or Deeds of Trust, and/or Bond Issues, and/or Trust 
Indentures; it being further intended tliat this provision shall 
be self-operating without the necessity of any further instru-
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ment, but if requested to do so the Lessee shall execute any 
instrument without cost to him which may be deemed neces-
sary or desirable further to effect the subordination of this 
lease and any security deposited thereunder to any such mort-
gage or mortgages, and/or Deeds of Trust, and/or Bond Is-
sues, and/ or Trust Indentures. Lessee shall have the right 
to recover from Lessor for any damages suffered by reason of 
the termination of this lease by foreclosure of any of the 
liens described above. 
27. In the event of the partial destruction of the said prem-
ises, or any part thereof, by fire, storm, Act of God, unavoid-
able accident or the public enemy, the Lessor shall speedily 
and as soon as practicable after such destruction repair and 
restore the premises to the condition in which they were prior 
to such damage or destruction, and should such damage or 
destruction to the said premises, or any part thereof, make it 
necessary for the entire suspension of the business of the 
Lessee, then during the time required for repairing and re-
8toring said premises, as aforesaid, the Lessee shall not be 
chargeable with any payment of rent hereunder, but the said 
rental charge shall cease during said period required for re-:-
µairing and restoring and shall again commence when the 
premises shall have been repaired and restored, as herein-
hefore set forth. In the event of total destruction of the 
said premises by fire, storm, Act of God, unavoidable acci-
dent or the public enemy, the Lessor reserves the right of 
either terminating this lease or restoring the premises to the 
condition in which they were prior to such damage or destruc-
tion, and in the event the Lessor shall elect to reconstruct the 
premises, restoring them to the condition in which they were 
prior to such damage or destruction, then and in that event 
the Lessee is to be advised in writing by the Lessor and/or 
its agent, within a period of thirty (30) days after said dam-
age or destruction, that it shall and will speedily and as soon 
as practicable repair and restore the premises to the condi-
tion above set forth; and during the time required for repair-
ing and restoring the premises, as aforesaid, the Lessee shall 
not be chargeable with any payment of rent hereunder, but 
the said rental charge shall cease during the period required 
for repairing and restoring and shall again commence when 
the premises shall have been repaired and restored, as here-
i nbef ore set forth. In the event of f-all abatement of rent as 
aforesaid, the term of this lease shall be automatically ex-
tended for a period equal-to the time of such full abatement. 
28. The Lessee, at the expiration of the term, shall quit 
and surrender the premises hereby demised and everything 
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belonging to or connected therewith in as good state and con-
dition as reasonable wear and use thereof will permit, and 
will remove all signs, advertisements and rubbish from the 
said premises; and the Lessee hereby expressly authorizes 
the Lessor, as the agent· of the Lessee, to remove such rub-
bish and make such changes and repairs as may be necessary 
.to restore the premises to such condition, at the expense of 
the Lessee without notice to the Lessee, in the 
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event that the foregoing provision and other provisions of 
this lease on the part of the Lessee in respect to repairs are 
not complied with within five ( 5) days after the termination 
of this lease, the intent being that the agreement respecting 
damages suffered by the Lessor through the breach of sai<l 
·provision shall survive the termination of this lease. 
. 29. In the event that any deed of trust or mortgage upon 
said premises, or any installment or installments of interest 
·thereon, or any general taxes, or any other encumbrances 
·upon the said premises which it is the duty of the Lessor to 
pay, which if unpaid would jeopardize the interests of the 
Lessee herein during the term of this lease, shall remain un-
paid for more than thirty ( 30) days after the same shall be 
due and payable, the Lessee shall have the right, but shall 
not be required, to pay the same and to deduct the amount 
· so paid from any rent· due, or if no rent be due then from the 
rent next coming due under this lease. If foreclosure of any 
such mortgage should be commenced ( resulting in the entry 
of a judgment of foreclosure and sale), the Lessee may pro-
cure any other lender to take the mortgage by assignment, 
or may itself take an assignment thereof, the Lessor hereby 
constituting Lessee as its Attorney-in-fact for such purpose, 
and any reasonable amount of expense incurred by the Lessee 
in so doing shall be paid by the Lessor to Lessee on demand, 
or may be applied by Lessee upon any rent theretofore or 
thereafter falling due hereunder. 
30. The Lessor shall, as soon as practicable after the execu-
tion of this lease, begin the erection on the premises herein 
demised of a building in accordance with plans and specifica-
tions to be prepared therefor and identified by the signatures 
of the parties hereto, and the Lessor shall complete the said 
building as expeditiously as conditions and good construction 
will permit. 
31. Should the premises hereby leased not be ready for 
occupancy by the date of the beginning of the Lease Term, 
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then the rent shall be abated to the Lessee for such time as 
elapses between the said date and the actual date of occupancy 
or suitability for occupancy, whichever is the earlier. In the 
event of abatement of rent as aforesaid, the term of this lease 
shall be automatically extended for a period equal to the time 
of such abatement. 
32. It is understood that any dimensions or sizes on either 
working or renting plans are approximations and, whether 
such plans are attached to .or made a part of this lease or 
not, the Lessor shall not be liable, and this lease shall not 
be void or voidable, because exigencies arising during· con-
struction compel encroachments not indicated on such plans. 
33. The Lessor shall pay all real estate taxes which may be 
assessed against the premises hereby leased, and shall at its 
own cost and expense carry the necessary fire insurance 
thereon. 
34. This lease shall apply to and bind the heirs, executors, 
administrators, successors and assigns of the respective par-
ties hereto; it being understood and ag-reed that the use of 
the word ''assigns'' in this connection shall not give the 
Lessee any right to assign this lease without the written con-
Hent of the Lessor, as herein elsewhere provided. 
35. Any notice by either party hereto to the other shall be 
in writing and shall be deemed to have been duly given if 
either delivered personally or mailed in any general or branch 
}Jost office, enclosed in a registered, post paid envelope ad-
dressed to the Lessee at the premises hereby leased or to 
the Lessor at its address given hereinafter or as it may be 
changed by notice to the L~ssee. 
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36. The monthly rental to be paid by Lessee to Lessor shall 
be an amount equal to the hereinafter stipulated percentage 
of the total gross business done by the Lessee in or from the 
premises hereby leased, during each month of the Lease Term; 
and in no event shall the rental be less than the Monthly Gua-
ranteed .Minimum hereinafter set forth. The rental shall be 
paid as follows: On the first day of each rental month the 
I.Jessee shall pay to the Lessor the said Guaranteed Minimum 
amount, and ten (10) days later Lessee shall pay to the Lessor 
an amount equal to the excess of the previous month's rent, 
computed as above provided, over and above the Guaranteed 
Minimum already paid. The Lessee shall keep complete and 
adequate records to facilitate the computation of rent as above 
provided and shall allow the Lessor's auditors free acces~ to 
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its books and records at all reasonable times for the purpose, 
of verifying· Lessee's reports of gross business and rent com-
putation as hereinabove provided. 
37. Any intentional failure or refusal by Lessee to permit 
Lessor's ~uditors to verify said reports, or any material mis-
representation by Lessee in furnishing- such reports, shall 
constitute a default hereunder which shall entitle the Lessor, 
at its option, to terminate this lease by giving the Lessee ten 
(10) days' written notice of its intent to do so, and at the 
expiration of the said period of ten days this lease and the 
term hereby grant~d shall wholly ce~se and expire, whereup.on 
Lessor shall be entitled to 1·epossess1on and all other remedies 
provided elsewhere herein for the event of default by Lessee .. 
38. The gross business done, as referred to in paragraph 
36 above, shall include the selling price of all merchandise of 
every sort sold and the charges for all services performed 
for which a charge is made by Lessee, or by any other person 
or corporation selling merchandise or performing services 
of any sort, in, upon or from any part of tho demised premises 
and shall include merchandise solcl and services performed 
either for eash or on creditt regardless of collections on or 
from such credits. 
39. It is hereby agreed that the Lessor shall; during the 
term of this lease or as it may be extended, have an express 
lien (in addition to any statutory landlord's lien) for the 
payment of the rent aforesaid upon all the trade fixtures, 
goods and stock in trade and personal property of the Lessee 
which are, or hereafter may be, placed upon the demised 
premises. 
40. The Lessee ag·rees to use and occupy the demised prem-
ises for the type of business hereinafter stipulated and £or 
no other purpose without the prior written consent of the 
Lessor. 
41. If the said Lessee shall fail in business, make an as-
signment or other conveyance in trust for the benefit of its 
creditors, or be adjudged a bankrupt, or if it shall compound 
its debts or suffer or permit final judgment or decree for the 
payment of money to be entered against it and execution to 
issue thereon and be levied upon its interest in this lease, or 
if a receiver shall be appointed for its property and assets, 
then upon the happening of any such event the term hereby 
demised shall, at the option of the Lessor, its successors 
and/or its assigns, cease and dete1'llJine, it being· expressly 
understood and ag;reed that the provisions hereinbefore con-
tained against the subletting· of the demised premises or the 
assignment of this lease shall cover the case of the subletting 
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of the said premises or the assignment of this lease by the 
operation of law as well as the subletting of the said premises 
or the assignment of this lease by a voluntary act of the said 
· Lessee, and any act of the said Lessee which could in any way 
legallv operate to defeat its title to this lease and pass the 
same "'to any other person or corporation shall of itself and 
without more operate as a termination of this lease and is 
hereby made a limitation upon the term hereby demised. 
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42. "While Lessor will uot agree not to lease another drug 
store in Shirlington Business Center, Lessor does agree to 
give Lessee the first chance at any other drug store to be built 
by Lessor in said Center. For the purpose of this lease, 
"Shirlington Business Center" shall include all real estate 
which Lessor now owns or has any interest in within one mile 
of the said leased premises; the expression "first chance" 
used herein shall mean that the Lessee shall have the oppor-
tunity of leasing such additional drug store under a lease 
containing all the terms and provisions of this lease. The 
offer of said first chance shall be made bv Lessor to the Les-
i-;ee in writing·. Within thirty ( 30) days ·after the posting of 
~mid offer, Lessee shall notify Lessor in writing whether it 
accepts or rejects the chance to lease the additional store as 
above provided. If Lessee rejects said chance in writing it 
shall have the privilege of cancelling this lease, provided no-
tice of its election to cancel is given Lessor within the same 
aforesaid period of thirty days. In the event of such can-
eellation, Lessee shall, within six (6) months from the date 
of the posting of the aforesaid offer by Lessor, vacate the 
premises as provided in parag-raphs 28 and 43 of this Lease; 
and Lessee shall continue the payment of rent, as herein else-
where provided, until the said premises are vacated. Should 
Lessee fail to notify Lessor, within the time above limited, of 
its election to cancel this lease, then its rig·ht to cancel shall 
end. Should Lessee fail to accept or reject the afore said 
chance in writing within the time hereinabove limited, then 
this chance shall be deemed to have been rejected, and this 
lease shall remain in full force and effect. All notices under 
this paragraph shall be in writing and shall be sent bv regis-
tered mail. · .. 
43. It is agreed that at the expiration of the term of this 
lease the Lessee shall have the right, if it be not in default, 
to remove funiture, fixtures, property and other equipment 
installed by the Lessee, including cooling· system if one shall 
\ 
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have been installed, provided that Lessee shall restore any 
damage to the premises caused by such removal. 
44. It is agreed that when building plans have been ap-
proved, per paragraph 30 hereinabove, the Lessee shall fur-
nish Lessor a layout plan showing the location of Lessee's 
equipment and outlets for water, gas, sewer, electricity and 
necessary utilities, which oi.1tlets shall be incorporated in the 
building substantially in accordance with the said plan, to the 
extent permitted by the ,var Production Board. 
45. It is agreed that if the said premises are not delivered 
to Lessee ready for occupancy, in so far as Lessor is con-
cerned, within one (1) year from the date hereof, Lessee shall 
have the option of cancelling this agreement upon giving writ-
ten notice to Lessor within ten (10) days after the expiration 
of the said year, when Lessee shall be entitled to the return 
of rent paid, Nineteen Hundred Fifty Dollars ($1,950.00). 
Lease Date: August 11, 1943. . 
Lessor: Shirlington Corporation, 1781 Florida Ave., N. W., 
Washington, D. C. 
Lessee: Milton L. Elsberg and Robert Gerber, both of Ar-
lington, Virginia, jointly and severally. 
Leased Preniises: Store located at the northwest corner of 
28th Road and South Quincy Street, Shirlington Business 
Center, Arlington, Virginia, the leased premises having a 
frontage of approximately one hundred (100) feet on South 
Quincy Street and approximately fifty (50) feet on 28th Road. 
See plat to be recorded in which these premises are described 
as Lot 1, in Block 3, Section 1, of Shirlington Busines Center 
Subdivision. 
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Lease Term: Twenty (20) years, beginning from the date 
of occupancy or when building is ready for occupancy, which-
ever is earlier. Lessor shall notify Lessee ten (10) days in 
advance of the date on which the building· will be ready for 
occupancy. 
Percentage of Gross Bi1,sin.ess to be used in compitting 
Monthly Rental: Five percentum (5% ). 
Guaranteed Minim'lllm Monthly Rental: Six Hundred Fifty 
Dollars ($650.00). Lessor acknowledges receipt of the pay-
ment by Lessee of the sum of Nineteen Hundred Fifty Dol-
lars ($1950.00), representing the guaranteed minimum 
monthly rental for the first three (3) months of the term here-
in granted; and the Lessee shall at the time of occupancy pay 
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the additional sum of Nineteen Hundred Fifty Dollars ($1-
950.00), representing the g1.1aranteed minimum monthly rental 
for the second three (3) months of the tetm herein granted. 
Type of Business to be Conducted: . Dtug Store, carrying 
on merchandise and service business as is usual in drug stores 
in the Metropolitan District 0£ ·washington, D. C., such as 
the Peoples Dtug Stores. 
46. This lease, when executed, contains the entire ag1:eement 
bet.ween the parties hereto, and neithet· party shall be bound 
by any oral statements or representations, by way of induce-
ment or otherwise, not herein contained. · 
48. ·wlienever used hetein, the singular shall include the 
plural, the plural the singular, and the use of any gender shall 
include all other genders. 
WITNESS the signatures and seals of the parties hereto 
on the Lease Date hereinabove stated, Lessor having appoint-
ted Joseph Chetner its Attorney-in-fact to acknowledge and 
deliver these presents. 
SHIRLINGTON CORPORATION 
(Lessor) 
Bv JOSEPH CHERNER 
· President 
Attest: 
(Name not legible) 
Secretary 
MILTON L. ELSBERG 
(Lessee) 
ROBERT GERBER 
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DISTRICT OF COLUl\IBIA, ss: 
(Seal) 
(Seal) 
I, Henry J. Gertler, a Notary Public, in and for the 
District of Columbia, do hereby certify that Joseph Cherner, 
who is per~onally well know to me as the person named as 
Attorney-in-fact in the fore~~;oing lease bearing- date of the 
11th day of August, 1943, and hereto annexed, personally ap-
peared before me in the said District of Columbia and ai--
Attorney-in-fact as aforesaid and by virtue of the autho~ity 
I 
i 
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vested in him by the said lease, acknowledged the same to be 
the act and deed of Sbirlington Corporation, the Lessor named 
therein. 
Given under my hand and seal this 23 day of Sept., A. D. 
1943. 
HENRY J. GERTLER 
Notary Public, D. C. 
My commission expires 5-15-46. 
STATE OF VIRGINIA l 
COUNTY OF ARLINGTON,f ss: 
I, Ethel V. Earner, a Notary Public, in and for the County 
of Arlington, Virginia, do hereby certify that Milton L. Els-
berg and Robert Gerber, who are personally well.known to 
me as the persons named in the fore going lease bearing date 
of the 11th day of August, 1943, and hereto annexed, person-
ally appeared before me in the said County of Arlington, Vir-
ginia, and acknowledged the same to be their act and deed. 
Given under my hand and seal this 24th day of September, 
A. D. 1943. 
ETHEL V. EARNER 
Notary Public. 
My commission expires Dec. 2nd, 1945. 
VIRGINIA: In the Clerk's office of the Circuit Court of 
Arlington County this deed was received, and with the an-
nexed certificate admitted to record at 10 :45 o'clock A. M. 
Sep. 25, 1943. 
(Seal) 
Teste: 
C. BENJ LAYCOCK 
Clerk 
A Copy-Teste: 
H. BRUCE GREEN, Clerk 




Supreme Court of Appeals of Virginia 
March 23, 1945. 
Shir lington Corporation 
1781 Florida Avenue, N. W. 
Washington, D. C. 
Dear Sirs: 
This letter refers to lease dated August 11, 1943, whereby 
the undersigned have leased from your corporation: 
'Store located at the northwest corner of 28th Road and 
North Quincy Street, Shirlington Business Center, Arlington, 
Virginia, the leased premises having a frontage of approxi-
mately .50 feet on North Quincy Street and approximately 100 
Feet on 28th Road.' 
Under the terms of said lease (paragraph 10), it is required 
that your consent be first obtained in writing before the under-
signed lessees shall assign or transfer any interests therein. 
vVe contemplate taking into our present partnership our 
respective wives, whose names are Rose Gerber and Rita Els-
berg. 
We are, therefore, requesting that you consent to the fol-
lowing substitution as lessees on the said lease: Milton L. 
Elsberg, Robert Gerber, Rita Elsberg and Rose Gerber, all of 
Arlington, Virginia, jointly and severally) as set forth on 
page 8 of said lease. 
If this change meets with your approval, will you kindlr 
have your corporation exe~ute the same in the space provided 
below on this sheet. 
Very truly yours, 
(signed) MILTON L. ELSBERG 
(signed) ROBERT GERBER 
We hereby consent to transfer of the lease mentioned abovt~ 
in the manner hereinabove set out. 
AtteAt: 
SHIRLINGTON CORPORATION 
By (signed) JOSEPH CHERNER 
President 
(signed) SAMUEL A. MEUSH 
Secretary 
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COPY: 
IN CONSIDERATION of the sum of Ten Dollars and other 
valuable considerations, the receipt of which is hereby 
acknowlelged, Milton L. Elsberg-, Robert Gerber, Rita Elsberg 
and Rose Gerber, hereby assign, set over and transfer unto 
Shirlington Drug Store, Inc., a Maryland Corporation, all 
their right, title and interest as Lessees, jointly and severally, 
in that certain lease dated August 11, 1943, between the above 
named assignors as Lessees and Shirlingfon Corporation, a 
Virginia Corporation as Lessor, leasing the premises known 
and described as Lot 1 in Block 3, Section 1 of Shirlingfon 
Business Center Subdivision, Arlington, Virginia, together 
with the improvements thereon, and further identified as 
2780 S. Quincy Street, Arlington, Virginia. 
THIS ASSIGNMENT is conditioned upon the written con-
sent hereto by the said Lessor, which consent, if and when 
given, as evidenced by the official signature and seal of Shir-
lington Corporation, shall in no wise relieve the said four as-
signors of liability, jointly and severally, for the perform-
ance by the said assignee of all the duties and obligations to 
be performed by the afore said Lessees or assigns under the 
terms and conditions of the aforesaid lease; the said As-
signors hereby waive notice of any modification of the said 
lease which may at any time hereafter be made between the 
said Lessor and the Assignee herein, it being the intent that 
no chang·e so made in the terms and conditions of the said 
lease, other than an increase in the amount of rental to be paid 
to the Lessor, shall in any way effect the responsibility and 
liability of the Assignors herein under the aforesaid lease. 
THIS ASSIGNMENT shall be effective upon the organiza-
tion of the said Assignee corporation and its qualifying to do 
business in the State of Virginia. 
IN WITNESS WHEREOF, Milton L. Elsberg, Robert 
Gerber, Rita Elsberg and Rose Gerber have hereunto set 
their respective hands and seals this 29th day of January, 
1947. 









ROBERT GERBER (Seal) 
WITNESS: 
(signed) (signed) 





ROSE GERBER (Seal) 
THE UNDERSIGNED, Assignees named in the foregoing 
assignment hereby accepts the said assignment and assumes 
all the obligations for the performance of all the terms and 
conditions imposed upon the Lessees in the said lease. · 
SHIRLINGTON DRUG STORE, INC. 
By (signed) MILTON L. ELSBERG (Seal) 
President 
ATTEST: 
(signed) RITA ELSBERG 
Secretary 
SHIRL.INGTON CORPORATION, the Lessor in the lease 
referred to in the foregoing assignment, hereby consents to 
the above assignment under tl1e terms and conditions stated 
therein and in the acceptance thereof. 
SHIRLINGTON CORPORATION 
By (signed) JOSEPH CHERNER (Seal) 
President 
ATTEST: 
(signed) SAMUEL A. MEUSH 
Asst. Secretary 
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PLAINTIFF'S EXHIBIT 2. 
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THIS R.ELEASE, made this 17th day of February, 1955, 
bv and between: BERNARD LIBBY and BEVERLY LIB-
BY, his wife; ALBERT ABRAMSON and RUTH ABRAM-
SON, his wife; and HENRY S. REICH and ANNE S. REICHt 
his wife, parties of the first part; 
FORT REYNOLDS APTS., SEC. A, INC., a Maryland 
corporation, party of the second part; 
SAMUEL "\V. HAUSER, ROBERT N. TAYLOR and WIL-
LIAM T. LEITH, TRUSTEES, parties of the third part; 
PEOPLES LIFE INSURANCE COMPANY OF WASH-
INGTON, D. C., party of the fourth part; and 
SHIRLINGTON CORPORATION, a Virginia Corporation, 
party of the fifth part; 
WITNESSETH, that 
WHEREAS, the said party of the fifth part is the fee simple 
owner of all that certain property situate in Arlington County, 
Virginia, more particularly described as follows: 
PARCEL TWO, WINKLER TRACT: BEGINNING at a 
point in the northwesterly right of way line of the Shirley 
Memorial HighwayJ. said point marking the southeasterly cor-
ner of Parcel 1, or the Winkler Tract; thence, leaving the 
Shirley Memorial Highway and running with the easterly 
line of said Parcel 1, the following eourses and distances= 
N. 13° 26' 37" E., 92.17 feet to a point; thence, N. 15° 02' OCY' 
W., 92.00 feet to a point; thence, N. 29° 28' 00'' E., 200.00 :feet 
to a _point; thence, N. 77° 21' 47" W., 134.00 feet to a point; 
thence, N. 12° 38' 13" E., 147.00 feet to a point in the southerly 
1ine of Arlington County Property Yard; thence, running 
with the said line S. 77° 21' 47" E., 130.00 feet to a point; 
thence, running- with the easterly line of the Arlington County 
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Property Yard, N. 4° 08' 47" E., 257.78 feet to a point in the 
southerly line of 29th street South; thence, running with said 
line of 29th Street South, N. 85° 05' 47" E.1 874.84 feet to a 
point; thence, running S. 4 ° 54' 13" E., 7 4.64 feet to a point 
in the aforesaid northwesterly line of the Shirley Memorial 
Highway; thence, running with the said line of Shirley High-
way, with the arc of a curve to the right, whose radius is 3,-
413.45 feet and whose chord bearing and chord are. S. 50° 42' 
25" W., and 758.45 feet, respectively for an arc distance of 
760.02 feet; thence, continuing· with the said line of Shirley 
Highway, and with the arc of another curve to the right, whose 
radius is 23,402.12 feet, and whose chord bearing and chord 
are S. 57° 42' 50'' W., and 513.23 feet, respectively, for an arc 
distance of 51.3.24 feet to the point of beginning, and contain-:-
ing 9.4499 acres of land; and being a part of the same prop-
erty conveyed to the said party of the fifth part by deed re-
corded in Deed Book 1120, at page 561, of the land records 
of said county; 
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WHEREAS, said property is a part of a larger tract con-
taining 36.7014 acres of land conveyed by a certain deed re-
corded in Deed Book 5 70, at page 1, of the land records of 
said county, subject to the following restrictive covenant: 
''None of the property conveyed by this deed shall be used 
for commercial or industrial uses ; '' and 
WHEREAS, by deed dated October 13, 1954, and recorded 
in Deed Book 1171, at page 237, among the said land records, 
the said party of the fifth part. conveyed a part of said prop-
erty described therein as containing 17.6 acres, it being a part. 
of the 36.7014 acre tract which is subject to said restriction; 
and 
w·HEREAS, by deed dated November 22, 1954, and re-
corded in Deed Book 1176, at page 504, among the said land 
records, the said parties of the first part conveyed t.o the said 
party of the second part, a part of the 17.6 acre tract, said 
part being described therein as Parcel A, of Fort Reynold8 
Apartments, which said Parcel A is now subject to a certain 
deed of trust dated November 22, 1954, and recorded in Deed 
Book 1176, at page 506 among the said land records from th0 
said party of the second part to the said parties of the third 
part, to secure an indebtedness which is now held bv the said 
party of the fourth part; and " 
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WHEREAS, the above quoted restriction constitutes a 
cloud on the development of the above described tract of land 
containing 9.44'99 acres, and the said party of the fifth part 
has requested that the parties of the first, second, third and 
fourth parts release their rights to the enf orcemeut of said 
Testrictive covenant; and 
WHEREAS, the parties of the first, second, third, fourth 
and fifth parts hereto are all of the parties owning or having 
an interest in and to the above mentioned 36.7014 acres of land 
conveyed subject to the aforesaid rei;:;trictive covenant, except 
the County Board of Arlington County, Virginia, The County 
School Board of Arlington County, Virginia, and The Vir-
ginia Electric and Power Company, who, by deeds of release 
executed prior hereto and to be recorded prior to the recorda-
tion of this deed, have released and 
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renounced to Sudbury Estates, Incorporated (former owner 
of the above described 9.4499 acre tract) all of their right to 
enforce said restrictive covenant; 
NOW, THEREFORE, for and in considetation of the prem-
ises and the sum of Ten Dollars, cash in hand paid, the said 
parties of the first and second parts, together with the said 
parties of the third part, who are acting by and at the direc-
tion of the said party of the fourth part, do hereby release 
and waive their rights to enforce the above restrictive 
covenant as set forth in the afore said deed recorded in Deed 
Book 570, at page 1, among the said land records, insofar as 
it affects the use and development of the property herein-
above described, as containing- 9.4499 acres ; provided, how-
ever, that nothing herein contained shall be construed to in 
anvwise remove or affect the cnforceabilitv of the aforesaid 
restrictive covenant insofar as it affects the 17.6 acre tract 
of land ( or any part thereof) described in said deed recorded 
in Deed Book 1171, at paQ·e 237, among the land records of 
said County; nor shall this instrument be construed to in 
anywise affect the enforceability of the restrictive covenant 
contained in and more particular]y set forth in the aforesaid 
deed, recorded in Deed Book 1171, at page 237, of the land 
records of said county, as follows: 
''None of the property conveyed by this deed shall be used 
for commercial or industrial purposes, but this restriction 
shall not be construed to prevent the development or use of 
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the above described land for apartment and other residential 
purposes,'' 
which restrictive covenant is hereby ratified and confirmed by 
the said parties of the first and second parts hereto. 
The said party of the fifth part hereby joins in the execu-
tion of this release as evidence of its request for, and consent 
to the release and removal of the aforesaid restrictive cove-
nant recorded in Deed Book 570, at page 1, of the land records 
of said county, insofar as it affects the parcel hereinabove 
described as containing 9.4499 acres. 
IN WITNESS "WHEREOF, the said party of the second 
part h~s. caused this deed to be signed by its President aml 
its corporate seal to be hereto 
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affixed, duly attested by its Secretary; and 
IN WITNESS WHEREOF, the said party of the fourth 
part has caused this deed to be signed by its President and its 
corporate seal to be hereto affixed, duly attested by its Secre-
tary; and 
IN "WITNESS "WHEREOF, the said party of the fift11 part 
has caused this deed to be signed by its President and its 
corporate seal to be hereto ·affixed, duly attested by its Secre-
tary; and 
WITNESS the f ollo,ving signatures and seals of the saicl 
parties of the first and second parts. 
BERNARD LIBBY (Seal) 
BEVERLY LIBBY (Seal) 
ALBERT ABRAMSON (Seal) 
RUTH ABRAMSON (Seal) 
HENRY S. REICH (Seal) 
ANNE S. REICH (Seal) 
FORT REYNOLDS APTS., SEC. A, INC. 





SAMUEL "\V. HAUSER, Trustee 
ROBERT N. TAYLOR, Trustee 
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PEOPLES LIFE INSURANCE COMP ANY 
OF WASHING.TON, D. C. 
By SAMUEL vV. HAUSER 
(Seal) President 
ATTEST: 
1V. W. WHITE 
Secret~ry 
SHIRLINGTON CORPORATION 
By ,JOSEPH CHERNER 
(Seal) President 
ATTEST: 
WILLARD I. ZUCKER 
Asst. Secretary 
State of Virginia, 
City of Alexandria, to-wit: 
I, Richard B. English, a Notary Public, in and for the City 
of Alexandria afore said, whose commission expires on the 
31 day of May, 1957, do certify that BERNARD LIBBY and 
B~1VERLY LIBBY, whose names are signed to the foregoing 
deed, bearing date on the 17th day of February, 1955, have 
acknowledged the same before me in my City of Alexandria 
aforesaid. 
GIVEN under my hand and seal this 25th day of March, 
1955. 
(Seal) 
RICHARD B. ENGLISH 
Notary Public 
My Commission Expires May 31, 1957. 
State of Virginia 
City of Alexandria, to-wit: 
I, Richard B. English, a Notary Public, in and for the City 
of Alexandria afore said, whose commission expires on the 
31 day of May, 1957, do certify that ALBERT ABRAMSON 
and 
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RUTH ABRAMSON, whose names are signed to the fore-
going deed, bearing date on the 17th day of February, 1955, 
have acknowledged the same before me in my District of 
Columbia aforesaid. 
GIVEN under my hand and seal this 25th day of March, 
1955. 
(Seal) 
RICHARD B. ENGLISH 
Notary Public 
My Commission Expires May 31, 1957. 
State of Virginia 
City of Alexandria, to-wit: 
I, Richard B. English, a Notary Public, in and for the City 
of Alexandria aforesaid, whose commission expires on the 
31 day of May, 1957, do certify that HENRY S. REICH and 
ANNE S. REICH, whose names are sig'lled to the foregoing 
deed, bearing date on the 17th day of February, 1955 have 
acknowledged the same before me in my City of Alexandria 
aforesaid. 
GIVEN under my hand and seal this 25th day of March, 
1955. 
(Seal) 
RICHARD B. ENGLISH 
Notary Public, D. C. 
My Commission Expires May 31, 1957. 
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State of Virginia 
City of Alexandria, to-wit: 
I, Richard B. English, a Notary Public, in and for the City 
of Alexandria, aforesaid, whose commission expires on the 
31 day of May, 1957, do certify that Henry S. Reich and Albei·t 
Abramson, whose names are President and Secretary re-
spectively, of FORT REYNOLDS APTS., SEC. A, INC. are 
signed to the foregoing· deed, bearing date on the 17th day of 
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February, 1955, have acknowledged the same before me in my 
City of Alexandria aforesaid. 
GIVEN under my hand and seal this 25th day of March, . 
1955. 
(Seal) 
RICHARD B. ENGLISH 
Notary Public, D. C. 
My Commission Expires May 31, 1957. 
DISTRICT OF COLUMBIA, to-wit: 
I, Gertrude E. Neumeyer, a Notary Public, in and for the 
District of Columbia aforesaid, whose commission expires 
on the 16 day of October, 1959, do certify that SAMUEL W. 
HA.USER, ROBERT N. TAYLOR and WILLIAM T. LEirH, 
TRUSTEES, whose names are signed to the foregoing deed, 
bearing date on the 17th day of February, 1955, have aclmowl-
edged the same before me in my District of Columbia afore-
said. 
GIVEN under my hand and seal this 17th day of February, 
1955. 
GERTRUDE E. NEUMEYER 
(Seal) Notary Public, D. C. 
STATE OF VIRGINIA 
COUNTY OF ARLINGTON, to-wit: 
I, Anna C. Orndorff Zimmerschild, a Notary Public, in and 
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for the County and State aforesaid, whose connmss1on ex-
pires on the 17th day of June, 1957, do certify that Joseph 
Oherner and Willard I. ZuckC'r, whose names as President 
and Asst. Secretary, respectively, of SHIRLINGTON COR-
PORATION, are signed to the foregoing deed, bearing date 
on the 17th day of February, 1955, have acknowledged the 
~ame before me in my County and State aforesaid. 
GIVEN under my hand this 25th day of March, 1955 . 
(Seal) 
.ANNA C. ORNDORFF ZIMMERSCHILD 
Notary Public 
My Commission Expires 6-17-57. 
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DISTRICT OF COLUMBIA, to-wit: 
I, Gertrude E. Neumeyer, a Notary Public, in and for the 
District of Columbia aforesaid, whose commission expires 
on the 16th day of October, 1959, do certify that SAMUEL 
W. HAUSER and ·w. "\V. "WHITE, whose names are President 
and Secretary respectively, of PEOPLES LIFE INSUR-
ANCE COMP ANY, WASHINGTON, D. C. are signed to the 
foregoing· deed, bearing date on the l 7th day February, 1955, 
have acknowledged the same before me in my District of 
Columbia aforesaid. 
GIVEN under my hand seal this 17th clay of February, 1955. 
(S~al) 
GERTRUDE E. NEUMEYER 
Notary Public, D. C. 
VIRGINIA: In the Clerk's office of the Circuit Court of 
Arlington County this deed was received and with the annexed 
certificate admitted to record dat 4:36 o'clock P. M., Jun. 10, 
1955. 
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H. BRUCE GREEN, Clerk 
By FREDA S. WOODYARD, 
Deputy Clerk 
• • • • 
• • • 
DEMURRER. 
Defendant demurs to the Bill of Complaint and says that 
the same is not sufficient in law and prays for the dismissal 
of this suit on the ground that the plaintiff cannot enforcP 
the covenant rontaincd in the deed from Rvland and Robert-
son, Trustees, dated February 6, 1942, and° recorded in Deed 
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Book 570 at page 1 of the land records of Arlington County, 
Virginia, nor paragraph 42 of the lease between the parties 
hereto dated August 11, 1943, with respect to the 9.4499 acres 
known as parcel 2 and conveyed to defendant by deed dated 
September 9, 1953, and recorded in Deed Book 1120 at page 
561 of the Arlington County land records. 
BOOTHE DUDLEY KOONTZ & BOOTHE 
By W. W. KOONTZ 
Filed Aug. 31, 1955. 
H. BRUCE GREEN, Clerk 
Circuit Court, Arlington County, Va. 
Bv V. LONG 
· Deputy Clerk . 
• • • 
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MEMORANDUM. 
From: Walter T. McCarthy, Judge 
To: Laurence "\V. Douglas, Esq., Counsel for Plaintiff 
W. W. Koontz, Esq., Counsel for Defendant. 
The Court is of the opinion that the interest of complainant 
in land, if any, is a restriction in restraint of trade which is a 
violation of public policy. Therefore, the demurrer should be 
sustained and the cause dismissed. 
An order should be prepared by counsel, endorsed, and 
presented to the Court for entry. 
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WALTER T. McCARTHY 
Judge. 
• • • 
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FINAL DECREE. 
This cause came on to be heard on the bill of complaint 
filed bv the plaintiff and the defendant's demurrer thereto 
and was argued by counsel ; and the Court being of the opinion 
that the interest of the complainant in the land, if any, is a re-
striction in restraint of trade which is a violation of public 
policy, it is ADJUDGED and DECREED that the demurrer 
be sustained and that the cause be and the same hereby is 
dismissed. 
AND THIS DECREE IS FINAL. 
The defendant excepts to the entry of the fore going decree. 
December 22nd, 1955. 
• • 
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WALTER T. McCARTHY 
Judge. 
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
To H. Bruce Green, Clerk of the Circuit Court of Arlington 
County, Va: 
Pursuant to the provisions of Section 4 of Rule 5 :1 of tlw 
Rules of the Supreme Court of Appeals of Virginia, Sbir-
Iington Drug Store, Inc., Plaintiff in the above entitled cause, 
hereby gives notice of its appeal from that certain Final De-
cree entered in the said cause on December 22, 1955, dis-
missing the bill of complaint. 
The following are the errors assigned: 
1. The Circuit Court erred in sustaining the defendant's 
demurrer to the said bill of comnlaint. 
2. The Circuit Court erred in ~holding that the interest or 
dominant tenement asserted by the plaintiff upon the land of 
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the defendant was a restriction in restraint of trade which 
was violative of public policy and, therefore, void. 
3. The Circuit Court erred in denying to the plaintiff the 
alternative prayer of the bill of complaint, namely, that the 
plaintiff was entitled to specific performance of its contract 
with the defendant. 
SHIRLINGTON DRUG STORE, INC. 
Bv LAWRENCE W. DOUGLAS 
" 404 Arlington Trust Bldg. 
Arlington, Virginia 
Attorney for Plaintiff. 
Filed Feb. 13, 1956. 
H. BRUCE GREEN, Clerk 
Circuit Court of Arlington County, Va. 
By V. LONG 
Deputy Clerk . 
• • • • 
A Copy-Teste : 
H. G. TURNER, Clerk. 
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